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It is noticed that adding of properties during the pendency of
final decr_e'e proceedings and passing of preliminary decrees in respect
of such pf"operties at the stage of final decree proceedings is being

done by sorme courts, unmindful of the position of law in this regard.

We_' all know that “partition’ is redistribution or adjustment of
~pre-existing rights, among co-owners/coparceners, resulting in division
of lands or other pmberti@s jointly held by them into different lots or
portions and delivery thereof to the respective allottees. The effect of
such division is that the joint ownership is terminated and the
respactive Shar.@s vest in them in severalty, Partition of a property can

be only among those having share or interest in it.

In a suﬁ: is for par‘fition or separation of a share, the court at the
first stage decides whether the plaintiff has a share in the suit property
and W;hether he‘ is entiti@d to division and separate possession. The
_decision on these two issues is exercise of a judicial funcﬁ:ism and
results in f%rgfs stage decision termed as " decree’ U/o 20 Rule 18 (1)
CPC and termed as 'preliminary decree’ under Order 20 Rule 18(2)
CPC. The c:ons;eq@ntiai division by metes and bounds, is considered to

be a ministerial or administrative act requiring the physical inspection,
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measurements, calculations and considering various permutations/
combinations/alternatives of division and is the subject matter of final

decree under Rule 18(2) CPC.

Thus, by a preliminary decree, rights of the parties get
_crystallised, as it conclusively determines the rights of the parties in .
regard to the matters involved in a suit. More than one preliminary
- decree can be drawn in a suit declaring the rights of the parties in the
subject matter. When a p.reliminary decree has bhecome final, either
because if is not appealed a‘gainst, or, because it has been affirmed on .
appea'l_, final decree is pass_ed re-stating  with precision what the
preliminary decree has ordained; and both the decrees are passed in

the same suit,

Dufing the course of ﬂ:nal decree proceedings, the court can alter
,S'hare's if it is occasion.ed by death of the sharers or if there is any
‘ chang;e in the leading to eith'er diminishing of a share or augmentation

thereof. HoWever, a property which was not the subject matter of the
suit at the time of passing the preliminary decree cannot be included
in final decree proceedings. The reason being that the declaration of a

party’s right to share depends on the nature of the property and the
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same has to be adjudicated dn the facts and circumstances of the case

~and the evidence adduced by the parties.

_Therefore it is hereby impressed upon all the Judicial Officers

dealing with suits for partition that once a preliminary decree is passed

in respect of a property, then it is not permissible to include or add

other property in the final decree proceedings claiming a share in such

property. In other words, mere pendency of the final decree

proceedings is no ground for either adding a property which was not
the subject matter of the suit or for passing a second preliminary
decree in réspect of such. property. However, a separate suit is
maintainable in respect of such property, if sufficient -cause is shown

for not incorperating the same in the earlier suit for partition.

WA
N.KUMAR

Fax : 080-2238 2895
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