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STRENGTHENI NG JUSTI CE DELI VERY SYSTEM  –  SOME

CHALLENGES &  SOLUTI ONS

-  By Just ice R. V. Raveendran,

Form er Judge, Suprem e Court  of I ndia

BACKGROUND

1.1)  I ndian Judiciary present ly consists of around 30 Supreme Court  Judges,

700 High Court  Judges, 15,000 Tr ial Judges for a populat ion of 122 crores.  This

leads to a Judge-Populat ion Rat io of 13 judges per m illion as against  110 per

m illion in U.S.A. and 60 per m illion in Aust ralia.

1.2)  The num ber of cases pending in I ndian Courts is about  27 m illion in the

t r ial courts, about  4.5 m illion before State High Courts and about  70,000 before

the Suprem e Court .  This m eans an average case load of 2,000 cases per judge.

All t r ials, either civil or cr im inal, are non- jury t r ials. Except  review pet it ions in the

Supreme Court , all cases are heard in open court  and all part ies have the opportunity

to put  forth their  cases in writ ing supported by oral subm issions.

1.3)     After independence, for several years, the num ber of civ il cases and

num ber of cr im inal cases pending in courts were of equal proport ion. Gradually,

the proport ion of cr im inal cases has increased. At  present , out  of the 27.5 m illion

cases pending in t r ial courts in the count ry, only about  83 lakhs are civil cases and

192 lakhs are cr im inal cases, that  is,  a rat io of 2: 5.   I n m ost  of the States, the

crim inal cases far outnumber civil cases. I n the states of Bihar, West  Bengal, Madhya

Pradesh, Orissa, Ut tarakhand and Delhi,  the rat io between civil and cr im inal cases

is around 20: 80;  in the states of Ut tar Pradesh, Chat t isgarh, Assam  and Rajasthan

the rat io is around 25: 75;  in the states of Maharasht ra, Gujarat  and Kerala, the

rat io is around 35: 65;  and in the states of Andhra Pradesh (united) , Punjab, Haryana

and in Chandigarh and other union terr itor ies, the rat io is alm ost  equal, that  is,
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50: 50. The except ions appear to be only Karnataka and Tam il Nadu where the civil

cases are m uch m ore and the rat io between civil and cr im inal cases is 60: 30.

1.4) There are two views about  this skewered rat io.  The first  v iew is that

this shows an unhealthy situat ion, that  is increase in civil cases shows the confidence

of the com m on m an in the judiciary, as he voluntar ily approaches the courts with

a desire to find a solut ion to a pending dispute in a civilized m anner through the

decision of a public adjudicator;  and increase in the num ber of cr im inal cases

shows increase in cr im inal act iv it ies, unrest  and violence.  I t  is stated that  the

exist ing skewered rat io on account  of high pendency of cr im inal cases shows that

the com m on m an is losing confidence in the judicial system  (on account  of delays,

uncertainty of outcom e, inflexible results, high costs, etc) ;  and as a result  m ore

and m ore are disinclined to approach civil courts for relief and take law into their

own hands, thereby increasing cr im es and consequent ly increasing the cr im inal

cases.  The second view is that  the com m on m an’s t rust  and faith in the judicial

system  rem ains unshaken;  and the steep increase in cr im inal cases is on account

of cr im inalisat ion of var ious acts which were not  ear lier cr im e, but  m erely civil

wrongs.  They refer to the exam ple of dishonour of cheques being m ade a cr im inal

offence (which was not  so ear lier)  by an am endm ent  to Negot iable I nst rum ent

Act , which has led to an increase in the cr im inal pendency by as m any as 2.5

m illion cases.  Another exam ple given is in regard to wrongs relat ing to m arital

relat ions being cr im inalised by creat ing the offences of dom est ic violence, m arital

cruelty and dowry harassm ent , etc. which has led to a large num ber of cr im inal

case.  Be that  as it  m ay.

1.5) Out  of the cr im inal cases, the cases relat ing to offences t r iable by

court  of Sessions const itute hardly 5% , other warrant  cases t r iable by Magist rates

const itute 20 to 25%  and sum m ons cases const itute the rem aining 70 to 75% .

1.6)     Disputes relat ing to lands and buildings, em ploym ent  ( in part icular

relat ing to governm ent  and quasi-governm ent  em ployees) , fam ily relat ions and

com pensat ion claim s (m otor accidents and land acquisit ion)  const itute the bulk of

civil disputes. Consumer disputes are dealt  with by special fora outside the judiciary.

About  80%  of the civil cases go to t r ial and only about  20%  of the cases get

set t led at  pre- t r ial stage.

1.7)     The I ndian judiciary has been statutor ily ent rusted the following legal

service funct ions under the Legal Service Authorit ies Act , 1987:  ( i)  spreading legal

awareness;  ( ii)  providing legal aid;  and ( iii)  im plem ent ing Alternat ive Disputes

Resolut ion processes.

1.8)    The pluralist ic I ndian Society is m ult i- religious, m ult i- caste, m ult i-
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lingual, m ult i- regional and m ult i- layered. Arable land is lim ited. Unem ploym ent  is

high.  By I ndian Standards, about  27%  of the populat ion that  is nearly 300 Millions

are below the poverty line. By internat ional standards, nearly 75%  of I ndians are

poor and 45%  are ext rem ely poor. The poorer sect ions, due to their  social and

econom ical backwardness, find it  diff icult  to access just ice. Caste and com m unity

based differences, st r ifes, fights, r ivalr ies are eroding the peace and prosperity of

the count ry.

1.9)      Most  of the contested cases, civil and cr im inal, take two to five years

for disposal.  I n som e states and in som e category of cases, the period of pendency

m ay go up to ten years.  I n som e states, due to heavy pendency of cases, cr im inal

and civil appeals can take even two decades for hearing and disposal. I ndian

courts have becom e synonym ous with delay.

1.10)      The Suprem e Court  enjoys the reputat ion of being the only hope for

the count ry against  polit ical nepot ism , arbit rar iness and inefficiency. When public

interest  lit igat ions espousing public causes or exposing scam s com e up before the

Suprem e Court , and the court  m akes populist  observat ions or scathing rem arks or

pulls up the establishm ent , the court  is very ‘popular ’.  But  when it  com es to delays

in disposal, it s reputat ion takes a beat ing. Another harsh realit y is that  credibilit y

of High Courts is lower and the credibilit y of lower courts is m uch lower.

1.11)     These social,  econom ic, and polit ical factors throw four challenges

to the I ndian Judiciary:  ( i)  How to render speedy effect ive just ice?  ( to deal with

the problem  of delays and lack of effect ive just ice) . ( ii)  How to popular ize ADR

processes?  ( to im prove personal and com m ercial relat ionships in the socity, to

take the load from  the shoulders of courts,k to reduce cost  and save t im e for

lit igants and to provide flexibilit y/ choices in solut ions/ reliefs) .  ( iii)  How to provide

access to just ice to the needy and downt rodden? ( to deal with lack of access to

just ice to the poorer and weaker sect ions of society)   ( iv)  How to m aintain it s

credibilit y and regain the t rust  and confidence of the general public?  ( to deal with

erosion of credibilit y of j udiciary as an inst itut ion and the gradual loss of t rust  and

confidence of the com m on m an in courts) .

2) Providing an effect ive solut ion depends upon ident ify ing the problem

and its var ious dim ensions.   There is a fam ous Chinese proverb ‘How effect ive an

answer depends upon how clear the quest ion.’  Let  m e, therefore, first  ident ify and

describe the problem s which have given raise to the challenges.

CHALLENGE I : RENDERI NG SPEEDY &  EFFECTI VE JUSTI CE

2.1) The biggest  challenge is the huge back log and the delay in disposal

of cases.  The pendency in High Courts and Tr ial Courts is steadily increasing. A
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decade ago, that  is at  the end of 2004, about  34 lakh cases were pending in the

High Courts and about  246 lakh cases were pending in the Tr ial Courts.  This has

increased to around 44 lakh cases in the High Court  and around 275 lakh cases in

the Tr ial Courts.

2.2)  Courts funct ion under procedural Laws which are old and som ewhat

outdated. The Code of Civil Procedure is a century hold. The new Code of Crim inal

Procedure is m ore than 40 years old and it  is only a rehash of an earlier Code

which was a century old. The Evidence Act  is of the year 1872. These procedural

laws were enacted when lit igat ion were few. They were m ade with m et iculous care

to ensure fair  play, uniform ity and avoidance of judicial error. They provide for

appeals, revisions and reviews. They enable filing of innumerable applicat ions which

often results in the m ain m at ter it self being lost  sight  of. They enable m ot ions for

adjournments which are rout inely sought  and given. Delay has thus virtually became

a part  of the judicial process. The Chief Just ice Warren Burger of American Supreme

Cour t  once rem arked:  “All lit igat ion is inherent ly  a clum sy, t im e consum ing

business”.

2.3)     The proliferat ion of laws and increase in populat ion has resulted in an

enorm ous increase in the quantum  of lit igat ion. There has been no Judicial I m pact

Assessment in regard to new legislat ions. To give an example, insert ion of a provision

in Negot iable I nst rum ent  Act  m aking dishonouring of cheques, a cr im inal offence,

has resulted in an annual filing of about  2 m illion cr im inal com plaints. There is no

increase in the st rength of Judges corresponding to the increase in lit igat ion. The

over loaded j udicial system  has t o st ruggle w it h huge pendency,  insuff icient

m anpower and elaborate procedural laws. A powerful bar with a m indset  tuned to

think of life-cycle of cases in term s of years and decades rather than m onths and

a vested interest  in adjudicat ion of cases rather than negot iated set t lem ent , does

not  help m at ters. The response of the Execut ive to the dem ands for m ore Judges,

m ore Courts, and bet ter infrast ructure has been lukewarm . The response of the

Legislature to the dem and for bet ter laws has been slow. I t  has becom e quite

com m on for  civ il disputes,  in par t icular  lit igat ions involv ing fam ily  div isions

(part it ions/ succession) , evict ions, easements and specific performance, to be fought

for several decades through the hierarchy of courts. I n com m ercial lit igat ions,

delay dest roys businesses. I n m ost  cr im inal cases the m ajor punishm ent  is the

harassm ent  of pending cr im inal prosecut ion rather than the ult im ate result .  I n

fam ily disputes, delay dest roys peace, harm ony and health turning lit igants into

nervous wrecks. The delays, when considered with other factors associated with

lit igat ion, in part icular, the inflexibility in decision m aking, technicalit ies in laws,

high cost  in regard to som e category of cases, m ake the lit igants feel that  j ust ice
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has becom e elusive and illusive. Consequent ly, there is a real danger of confidence

in the rule of law and the exist ing just ice delivery system , get t ing eroded.

2.4)     As a result ,  people with gr ievances, causes of act ion, and com plaints

start  thinking of solut ions outside legal fram ework to get  quick relief.  A landlord

who wants possession from  a tenant , knowing that  lit igat ion may take years, starts

thinking of engaging the services of m usclem en to evict  the tenant . More and

m ore r epor t s are r eceived about  ci t izens approach ing t he underw or ld  or

unscrupulous police officers to set t le claim s and recover propert ies. Moneylenders,

and even Banks, instead of approaching Law Courts, have started ent rust ing debt

collect ion to dubious agencies who coerce, threaten and bully borrowers to repay

the am ounts due. Though well aware that  such m ethods are illegal, cost ly and

risky, m ore and m ore persons are m isled into believing that  recourse to illegal

m ethods, will give swift ,  decisive and effect ive result .  I n this process, the society

gets cr im inalized. This is the m ost  dangerous am ong the several fallouts of delay.

2.5)   The injust ice caused on account  of delay in cr im inal cases also requires

to be not iced. At  any given point  of t im e, there are about  three lakh under- t r ials in

pr isons, which is about  two- third of the pr ison populat ion.  I n som e states like

Bihar, nearly 80%  to 85%  of the pr ison populat ion is m ade up of under- t r ials. Only

in a few states, the percentage of under- t r ials in pr isons is around 50% . More than

three thousand undert r ials are rot t ing in jails for m ore than five years.  There are

nearly two thousand children behind bars as their mothers are under- t r ial prisoners.

Em pir ical studies show at  least  50%  to 60%  of the under- t r ials in jail will be

acquit ted on com plet ion of t r ial.   When the under- t r ials who are behind bars for

two or three or four or five years and thereafter acquit ted, he/ she has no rem edy

for the years lost , freedom  lost , reputat ion lost .  Sam e is the posit ion in regard to

convicted accused, who cont inue in jails dur ing the pendency of their  appeals,

hearing of which m ay take anywhere between one to two years, and even 20 to 25

years in som e states.

CHALLENGE I I :  POPULARI ZI NG ADR PROCESSES

3.1)   A lit igat ion ending in a contested decision invariably leads to bit terness,

host ilit y and enm ity between the part ies to the lis, as the losing party cont inues to

nurture a gr ievance against  the successful party. I n a civilized society, part ies are

expected to accept  the decisions of Court  with grace, but  that  seldom  happens in

realit y, part icular ly in suits relat ing to part it ion am ong fam ily m em bers, disputes

between neighbours, disputes between partners and disputes between spouses.

On the other hand, if there is a set t lement  by conciliat ion, there are neither winners

nor losers, as the result  is acceptable to all.  I t  is said that  decision on contest

creates two enemies whereas a consensual decision creates two fr iends. Set t lement
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of a good percentage of cases by a cont inuous process of conciliat ion has the

following other beneficial fall-outs also :  ( i)  The pressure on Courts and Legal

Pract it ioners on account  of heavy pendency is eased with the result  that  the Court ’s

Board com es to m anageable lim its. As a result ,  Courts can deal with contested

cases, m ore effect ively, thoroughly and expedit iously. ( iii)  The cost  of lit igat ion is

reduced considerably as the expenses of a long lit igat ion are avoided. There is

enorm ous saving of t im e and energy for lit igants and witnesses. ( iv)  The average

period of pendency of cases will com e down drast ically and it  will be possible to

have decisions in any lit igat ion within a short  and reasonable per iod. But  is it

happening? The answer unfortunately is ‘no’. Hardly 15%  of cases get  set t led in

I ndia at  Pre-Tr ial stage. 85%  of cases go to t r ial.  I f so, what  are the reasons for

ADR processes not  at taining the required popularity and acceptance among lit igants?

3.2)   Reluctance of lit igants -  Every lit igant  believes that  he has a very

st rong case. Such im pression is based either on his own percept ion of the case, or

on the assurance of success given by his counsel. He, therefore, feels that  any

set t lem ent  involves giving up a part  of his r ight  or claim  by showing a concession

to the other side. As a consequence, when a m at ter is brought  to the negot iat ing

table, m any a lit igant  starts with an init ial resistance and prejudice, as he believes

that  he will get  a larger relief by prosecut ing or contest ing the lit igat ion and there

is no need to set t le the m at ter by agreeing for a lesser relief. The awareness about

the efficacy of ADR processes is sketchy. The lit igants largely go by the advice of

their  counsel who are not  favourably inclined towards ADR processes.

3.3)     Reluctance of lawyers -  The reluctance on the part  of som e sect ions

of Advocates, to set t le cases by ADR m ethods, stem s from  their  fear that  they

m ay not  be able to charge or receive the full fee, if the case is set t led. The fee

received for a case involving a full- fledged t r ial with possibilit ies of one or m ore

appeals, it  is felt ,  is several t im es m ore than the fee that  can legit im ately be

claim ed if a m at ter is set t led without  t r ial.  I n m ofussil areas where the lawyer

populat ion is high in proport ion to pending lit igat ion, there is a feeling of insecurity

associated with ADR process. At  m any places, the m em bers of the Bar are of the

view that  encouraging set t lem ents and early disposal of cases will affect  their

livelihood. I n sm all towns, say where the num ber of lawyers is 30 to 40 and the

total pendency of cases is about  600 to 800, m any m em bers of the Bar have

hardly 10 to 20 br iefs. Such lawyers feel that  longer pendency provides them  with

a steady incom e and that  they can ill-afford to set t le cases by adopt ing ADR

methods.  Such insecurity is prevalent  among sect ions of City Lawyers also. Lawyers

also express reluctance to persuade their clients to arrive at  a negot iated set t lement

for another reason. I t  is stated that  when a Lawyer suggests a set t lem ent , m any
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a client  start  doubt ing his capacity and integr ity. Therefore, a sect ion for the Bar

feels that  when they have been engaged to conduct  cases, their  duty is to conduct

cases, and not  to assist  in set t ling them .

3.4)   Proliferat ion of Lawyers -  One paradox is m ore the lawyers, less the

set t lem ents by ADR processes. Let  us see how. There are m ore than 1000 Law

Colleges in I ndia. There are nearly one and a quarter m illion lawyers in I ndia.

Every year there is an influx of 70,000 to 75,000 law graduates into the legal

profession. Most  of t hem  becam e lit igators.  Com parat ively,  very few go into

corporate legal field. As a result ,  the saturat ion point  has already been reached

with reference to the exist ing quantum  of lit igat ion. Let  m e illust rate it s adverse

effect . I f there are 10,000 cases in a town with 100 lawyers, each lawyer would

have an average of 100 br iefs. I n such a situat ion, the m em bers of the Bar would

all have sufficient  work. Consequent ly, they will set t le cases which deserve to be

set t led and fight  only those which m erit  a fight  and also advice clients against

unnecessary lit igat ion. On the other hand, for the very sam e 10,000 cases, if

there are 1000 lawyers, then the average num ber of cases per lawyer becom es

ten. I f a lawyer has only ten cases and he has to eke out  his livelihood from  those

ten cases, his ent ire at t itude changes. He naturally will not  let  go of any of those

ten cases. Even if any case deserves to be set t led, he will not  perm it  it  to be

set t led. His tendency would be to hold on to each case and prolong the case to the

m axim um  extent , so that  his m eagre incom e is not  affected. Quality of the Bar is

not  im proving by proliferat ion.

3.5)    Absence of com pelling need to use ADR processes -  Yet  another

reason for non-developm ent  of ADR processes, is the absence of any com pelling

reason for the lit igant  to prefer ADR set t lem ent  route. Cont rary to popular belief,

except  in som e high flier cases, lit igat ion is not  cost ly in I ndia. Further the lit igant

incurs the m ajor part  of the expenditure when he init iates the lit igat ion by way of

court  fee and lawyer ’s fee. The court  fee payable is usually a nom inal fixed am ount

(except  in a few categories of cases, where the court  fee is payable ad valorem  on

the claim  or m arket  value) . Even where ad valorem  court  fee is payable, in the

case of agricultural lands (which const itutes the subject  mat ter of majority lit igat ion

in rural areas)  court  fee is payable, not  with reference to the actual m arket  value

of the property, but  with reference to a nom inal value based on the revenue

assessm ent  of the land. The lawyers’ fee is t radit ionally fixed on a lum p-sum

basis. The subsequent  expense is not  m uch. I n developed count r ies when a civil

dispute goes to t r ial,  the lit igat ion becom es prohibit ively expensive. The loser has

to pay actual costs of the other side. Therefore, lit igants in those count r ies think

twice before proceeding to t r ial and m ake a genuine effort  to set t le their  cases

before t r ial.  Consequent ly, hardly 15%  of cases go to t r ial in developed count r ies.
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Unlike developed count r ies, a lit igant  in I ndia, on losing a lit igat ion does not  bear

or pay the actual costs of the other side, but  only pays a very nom inal am ount  as

costs and that  too not  in all cases. The absence of fear of being m ulcted with

heavy costs, in the event  of the case going to t r ial and ending against  him, therefore,

acts as a dis- incent ive to the lit igant  to adopt  ADR process.

3.6)    Non-use of ADR process in governm ent  lit igat ion -  Wherever the

Governm ent  or a Statutory Authority is a party to lit igat ion, the chances of a

negot iated set t lem ent  are rather dim . The reluctance is not  on the part  of the

governm ent  or the statutory body, but  on the part  of the officers in charge of the

lit igat ion. Where the Governm ent  or a statutory body is a lit igant , the reluctance

to set t le by adopt ing ADR process, stem s from  the self- interest  of the governm ent

servant  to ‘cover ’ him self against  accusat ions of graft .  The officers concerned

always have an apprehension that  corrupt  m ot ives m ay be at t r ibuted to them , if

they agree to a set t lem ent , or that  they m ay be found fault  with, by their  Official

Superiors or by the Audit .  This results in a ‘pass the buck’ syndrom e. There is a

tendency on the part  of the officers of the Governm ental and Statutory Authorit ies

to shift  the responsibilit y for dispute resolut ion to an adjudicatory forum . An officer

of the governm ent  will refuse to set t le a claim  for One Million, but  will readily

accept  a decision of the court  or the Arbit rator and pay Ten Million to a claim ant .

CHALLENGE I I I : PROVI DI NG ACCESS TO JUSTI CE

4.1)   Each gr ievance and com plaint  of weaker sect ions, poor and down-

t rodden is invar iably a cry for just ice, involving a hum an problem  relat ing to life,

liberty, food, shelter, safety or security. Poverty and ignorance are the twin barr iers

denying them  the access to just ice. Financial aid, legal awareness and easy access

to just ice, can rem ove these barr iers and give them  a level playing field to seek

and secure just ice.

4.2)   The socially and econom ically backward classes and the poor, when

subjected to injust ices and inequalit ies, when not  able to access effect ive and

speedy just ice, either on account  of ignorance of their  r ights and rem edies, or

want  of funds to lit igate, tend to take law into their  own hands. Several disputes

which ought  to have found solut ion in civil lit igat ion end up as cr im es. As a result ,

there is an alarm ing t rend of reduct ion in civil cases and increase in cr im inal cases.

4.3)   There are also polit ical and social ram ificat ions of discontent  ar ising

from  the inabilit y to get  just ice. I f the poor and weaker sect ions cannot  go to

Police for fear of being ignored, harassed or being falsely im plicated, and if they

cannot  approach courts, for want  of easy access, then they do not  have any effect ive

forum  to vent ilate their  gr ievances. That  leads to resentm ent , frust rat ion, and a
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feeling of injust ice and helplessness which, becom es a dangerous m ix erupt ing

into sudden and ser ious violence. Those subjected to injust ices and not  having

access to just ice, becam e easy prey to calls for terror ism , anarchy, insurgency and

vigilant ism , tear ing the very fabr ic of dem ocracy.

4.4)   I ndian Judiciary, by t radit ion, follows the Brit ish system  where the

Judge is considered to be a neut ral um pire who is not  expected to invest igate into

t ruth, but  m erely consider the oral and docum entary evidence placed before him ,

hears the argum ents and then decide in favour of one who has m ade out  a bet ter

case on law and facts. He takes no act ive or posit ive part  in m oulding or guiding

the case nor seeking t ruth. Of course, in an ideal adversar ial lit igat ion, where the

part ies are evenly m atched and are represented by com petent  lawyers, t ruth and

just ice m ay ult im ately prevail and it  m ay be proper for the judge to m erely sit ,

listen and watch. But  what  happens where the dispute is between a r ich and

powerful on one side and a poor and down- t rodden on the other? What  happens

when the lit igat ion is between the poor cit izen on one side and the m ighty state on

the other? What  happens if persons in power act  against  the interests of the

governm ent  for personal gain? What  happens if the person who com es knocking

at  the doors of the court  is a wom an, child, aged, infirm  or disabled who do not

have any resources to fight? What  happens when a nat ive t r ibal, who does not

know what  his r ights and obligat ions are, is catapulted into a lit igat ion, where the

adversary is either the governm ent  or a schem ing land shark or a ruthless loan

shark? Should the Judges keep quiet  and watch when the interests of the poor and

weak are m auled and dest royed? Should the judge m erely sit  and watch when a

false and t rum ped charge is brought  against  an innocent  by the police or when the

r ich and powerful cover up their  m isdeeds and draw red-herr ings with the help of

sm art  lawyers? Should the Judge sit  and watch when sabotaging the t r ial begins

from  the very stage of register ing the com plaint  and the basic evidence is not

presented by the prosecut ion? I s it  not  the duty of courts to not  only do just ice,

but  also to ensure that  just ice is being done?

CHALLENGE I V: MAI NTAI NI NG CREDI BI LI TY

5.  I t  is John Marshall,  I  recall,  who said :  “Power of Judiciary lies, not  in

deciding cases, not  in im posing sentences, not  in punishing for contem pt , but  in

the t rust , faith and confidence of the com m on m an.”  Great  inst itut ions when they

grow, tend to becom e unwieldy and lethargic and find it  diff icult  to keep pace with

the growing expectat ions. Resultant ly, there is erosion of credibilit y and t rust . Let

us exam ine som e factors leading to such erosion in the case of Judiciary. I  have

already referred to delay and access to just ice. I mproving the efficiency of Judiciary

is a separate subject .
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The uncerta inty of the outcom e

5.1)   Lit igants hate uncertainty. Lawyers hate uncertainty. A lawyer likes to

be able to predict  the outcom e of a case, with reference to the prevailing legal

posit ion as applied to the facts of the case. Cit izens arrange or conduct  their

affairs in accordance with the set t led posit ion of law.  I f a cit izen is before a court ,

he expects the sam e t reatm ent  and sam e relief as others who are in a sim ilar

posit ion.

5.2)   The outcom e of a case depends on several thing -  the facts, the legal

posit ion, the m anner in which the case is presented, the abilit y and efficiency of

the Advocates, the care taken by the lit igant  to place all relevant  facts on record,

and the capacit y, integr ity and im part ialit y of the Judges at  t r ial and appellate

level. I n short , there are several factors beyond the cont rol of the lit igant  which

lead to uncertainty regarding to the outcom e. A lit igant  m ay win in the t r ial court ,

but  lose in appeal. He m ay win in the t r ial court  and first  appellate court , but  m ay

lose in a second appeal. On the other hand, he m ay lose before the t r ial court  as

also in the first  appellate courts but  succeed in the second appeal. The hierarchy of

appeals and revisions lead to reversals and further reversals. This again leads to

uncertainty as to what  the result  will be, when som eone wants to init iate a legal

act ion. Nothing is certain.

5.3)    The law declared by the Suprem e Court  is binding on all courts in

I ndia and the legal posit ion enunciated by the State High Court  is binding on all

the courts in the respect ive States. To deal with the large num ber of cases, the

I ndian Suprem e Court  norm ally sits in divisions, that  is, either Benches of two or

three Judges. I n High Courts, the Judges sit  either singly or in a bench of two

Judges. Due to work pressure, m any a t im e, the previous binding decisions are

not  not iced. This leads to divergence and inconsistency and lack of uniform ity in

the decision-m aking.

5.4)   The personal philosophy of the Judges also adds to the uncertainty

and inconsistency in views. Benjam in Cardozo in The Nature of the Judicial Process

– Lecture I ,  put  it  apt ly thus :

“There is in each of us a st ream  of tendency, whether you choose to

call it  philosophy or not , which gives coherence and direct ion in

thought  and act ion. Judges cannot  escape that  current  any m ore

than other mortals. All their lives, forces which they do not  recognize

and cannot  nam e, have been tugging at  them  – inherited inst incts,

t radit ional beliefs, acquired convict ions …… I t  is often through these

sub- conscious for ces t hat  Judges ar e kep t  consist en t  w i t h

them selves, and inconsistent  with one another.”
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On account  of their  personal philosophies, som e Judges are ident ified as acquit t ing

Judges and som e as convict ing Judges;  som e as liberal and som e as st r ict  in

com pensat ion cases;  som e as pro- labour  and ot hers as pro- m anagem ent .

Resultant ly, m any sim ilar cases m ay end up with different  results with different

Judges.

5.5)    Uncertainty and lack of uniform ity is a ser ious problem . But  when

coupled with other aggravat ing factor like the capacity (knowledge and commitment)

or the integr ity of the Judges, it  becom es a credibilit y/ confidence eroding factor.

Disproport ionately high num ber of acquit ta ls

6.1)     An em inent  lawyer, recent ly wrote with anguish, in a newspaper

ar t icle – “ I n I ndia,  m any m ajor  cr im es are not  reported. I f reported seldom

registered. I f registered, the t rue perpet rator is not  ident ified but  an innocent  is

fram ed (who him self becom es a vict im ) . Even if the t rue perpet rator is ident ified,

he is, not  prosecuted and charged.  Even if charged, not  usually convicted. Even if

convicted, not  adequately punished. At  each crucial stage – report ing the cr im e,

registering FIR, invest igat ion, prosecut ion, charging, let t ing evidence and convict ion,

the system  has enough loopholes to allow cr im inals to walk free.”

6.2)   Large num ber of acquit tals in cr im inal cases is m ainly due to three

reasons. The f irst  is the cr im inal procedure which is tailored to give effect  to the

doct r ine that  “Let  hundred guilt y go unpunished but  not  one innocent  should be

wrongly punished”  is constant ly m isused by defence lawyers. The second is the

lacunae in invest igat ion (by the police)  and in prosecut ion (by the prosecut ing

agency) . The sabotaging of t r ials due to corrupt ion or polit ical pressure is not

unknown. Recording of com plaints/ first  inform at ion is delayed. Many a t im e, cases

are not  even registered. Material documents are fabricated, tampered, interpolated.

Cognizable offences are discreet ly converted into non-cognizable offences. Search

and seizures are tailor-m ade. Third degree m ethods are used to ext ract  false

confessions. The third is delay. When there is delay witnesses forget ;  witnesses

die;  witnesses are threatened, or witnesses are bought  and either their  m ouths

are shut  or they are made to turn host ile. As a result , majority of contested crim inal

t r ials result  in the acquit tal of the accused, by giving benefit  of doubt , on the

ground that  guilt  has not  been proved beyond reasonable doubt .  Em boldened by

the lack of convict ions, slowly and steadily, m ore and m ore com m it  cr im es as they

believe that  they can get  away with the cr im e, creat ing a cr im e r idden society.

Unfortunately, the blam e for the high percentage of acquit tals (alm ost  75%  in

contested cr im inal t r ials)  is placed at  the doorsteps of the Judiciary.
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I nadequacies in the legal system

7)   The just ice delivery system  will be considered to be sat isfactory when it

renders speedy, fair  and efficient  Just ice at  a reasonable and affordable cost  which

result s in m aint enance of ru le of  law,  secur ing hum an r ight s and ensur ing

const itut ional good governance. To achieve this goal, it  is not  sufficient  to m erely

im prove the perform ance of Judges but  a parallel effort  should be m ade :  ( i)  to

reform  the legal profession;  ( ii)  to im prove legal educat ion;  and ( iii)  to ensure that

bet ter laws are m ade and bad laws are repealed.

Murm urs regarding integrity of Judges

8.1)   When there are m urm urs about  lack of integr ity, Judiciary should

m aintain a constant  vigil to ensure that  corrupt ion in any form  does not  enter it s

halls and corr idors.

8.2)   There are different  views on the quest ion whether corrupt ion in judiciary

should be discussed and dealt  with. One view is that  instances of corrupt ion should

be considered as m ere aberrat ions and there should be no open debate as that

tends to erode the confidence in the judiciary. I t  is pointed out  that  the t rust  and

confidence will cont inue only if the judiciary is seen as a noble, vir tuous and

incorrupt ible inst itut ion;  and if there is a constant  talk or debate about  corrupt ion

in the judiciary, even when the corrupt ion is negligible, people will lose their  faith

in the judiciary, thereby eroding the st rength of the judiciary. Another view is that

the corrupt ion in the judiciary is to be openly discussed and widely published, so

as to send a warning signal to err ing Judges and to inst il confidence in the system .

Proponents of this view argue that  corrupt ion should be exposed and dealt  with

publicly instead of sweeping it  under the carpet . Transparency, they say, is the

key. There are others who take the m iddle path and argue that  while there is no

need for unwarranted publicity and debate in regard to corrupt ion, there is need

for firm and swift  internal act ion whenever corrupt ion raises its head. As the standard

of probity expected of Judges is high, and as the expectat ions from  the judiciary

are also high, it  is argued that  the dam age to the inst it ut ion on account  of

unnecessary adverse publicity would be irreparable;  and that  therefore, there should

be m ore internal debate within the Judiciary for devising ways and m eans to

eradicate corrupt ion and take firm  and prom pt  act ion in regard to com plaints of

corrupt ion.

8.3)  There is also considerable disinformat ion about  the extent  of corrupt ion.

First ly, som e honest  judicial officers have a st range tendency. Each think that  he

alone is the personificat ion of honesty and that  it  is his exclusive vir tue. They tend

to look down upon all others with a supercilious high-brow that  others are not

m aintaining their  standards and levels of honesty, probity and im part ialit y. On the



29

other hand, a corrupt  judicial officer, to ease his conscience, forces him self to

believe that  everyone else is also corrupt  and therefore there is nothing wrong in

his being corrupt . The result  is that  in the judiciary itself,  m any m ay be responsible

for creat ing a wrong percept ion about  the extent  of corrupt ion in the system .

8.4)   There are several instances of lawyers, when they lose cases, at t r ibut ing

the result  to the inefficiency of the Judge and m uch worse, alleging lack of integrity

of the Judge, rather than adm it t ing the weakness in the case or slipshodness in

conduct ing the case.  Som e designated court  officials and touts operat ing in courts

also spread baseless rum ours of corrupt ion, to set t le scores for the st r ictness of

the Judge. When a Judge has a part icular philosophy, as for exam ple, when a

Judge is an ‘acquit t ing Judge’, everyone in the legal fraternity will know that  his

judgm ents will have a high percentage of acquit tals. Unscrupulous court-clerks

and lawyers knowing about  the 90%  chance of acquit tal will inform  the accused or

his relat ives that  they can influence the decision and take m oney in the nam e of

the Judge.  When the innocent  Judge renders the judgm ent  of acquit tal,  he earns

the sobriquet  of a ‘corrupt  Judge’ from  the lit igant  or his fam ily. When the judge

convicts the accused, the m oney is returned by the clerk/ lawyer saying that  the

deal did not  go through.  There are several other instances where Judges are

wrongly blam ed of corrupt ion. Be that  as it  m ay. That  subject  needs a separate

art icle.

PROBLEMS AND SOLUTI ONS I DENTI FI ED DURI NG SEVERAL CONFERENCES

AND W ORKSHOPS OF JUDGES

Discussions and debates am ong judges in var ious law conferences have

repeatedly ident ified the following causes for the delay:  ( i)  I nadequate num ber of

judges;  ( ii)  Lack of infrast ructure;  ( iii)  Lack of efficient  secretar ial assistance;  ( iv)

I ncom petence of court  staff;  ( v)  Lack of co-operat ion from  m em bers of the Bar;

(vi)  Shortage of Public Prosecutors;  (vii)  I ncom petent  or shoddy invest igat ions by

police and other invest igat ing agencies;  (viii)  Delay in service of sum m ons/ not ices

to accused/ defendants/ respondents by Process Servers and Police;  ( ix)  Judges

being burdened with ext ra- judicial work ( like Legal Services)  divert ing their  focus

and t im e from  judicial work.

Conferences and workshops of j udges also throw up the following standard

solut ions:  ( i)  Adopt ing case m anagem ent  techniques;  ( ii)  Revam ping of regist ry;

( iii)  Effect ive use of inform at ion technology;  ( iv)  Levy of high costs as deterrent ;

(v)  Shortening pleadings, evidence and argum ents ( that  is Mem bers of the Bar

m aking an effor t  to be br ief in pleadings, evidence and argum ents by bet ter

preparat ion and research) ; ( v i)  Grouping and classif icat ion of cases wherever

possible for wholesale disposal;  (vii)   Discouraging unnecessary leave and absence
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by judges and court  staff;  ( v iii)   I m proving the efficiency of the regist ry by st r ict

supervision and by proper t raining of the court  staff;  ( ix)  I ncreasing num ber of

judges so as to m aintain a healthy judge-populat ion rat io;  ( x)   I m proving the

infrast ructure;  (xi)   Providing technology aids and bet ter secretar ial assistance to

judges;  (xii)   Building awareness am ong lit igants and prospect ive lit igants about

alternat ive dispute resolut ion procedures.

I n spite of ident ificat ion of som e problem s and som e solut ions, very lit t le

has been done or is being done to address the problem s and put  in place effect ive

solut ions.  This is because, som e of the solut ions are in the hands of j udges, som e

of the solut ions can be provided only by other stakeholders, namely the government,

the Bar and the general public.   Therefore, it  is necessary to ident ify the problem s

that  can be addressed by High Court ,  problem s that  can be dealt  by j udges

them selves, problem s that  can be sorted out  by the governm ent  and the problem s

that   can be tackled only with the assistance from  the Bar and m em bers of the

public.  Let  us now see what  can be done by each:

I  -  W hat  Judges can do?

1 .  Ju dges sh ou ld  im pr ov e t h ei r  j u d icia l  sk i l l s an d  adm in ist r at iv e

(m anagem ent )  skills.

2. Judges should use technology and apply and adopt  case m anagem ent /

case f low  m anagem ent  pr incip les,  for  enhancing t he qualit y  and

increasing the quant ity of decisions for providing access to just ice and

for expedit ing the disposal of cases.

3.  Judges should keep in m ind the const itut ional values and goals and

m ake a sincere at tem pt  to render j ust ice, rather than m echanically

‘disposing of ’ cases being obsessed with stat ist ics.

4.  Judges should m aintain ethical standards and values in judicial life.

5.  Judges should encourage ADR process and m eaningfully part icipate in

ADR processes.

I I  -  W hat  High Courts can do?

1.     Train the judges to increase their  potent ial – capability and efficiency.

2.     Train the court  officers, secretar ial assistants, clerks and sub-staff,  so

that  they can funct ion as efficient  support  staff.

3.  Should support  j udges in their  work and protect  them  from  unwarranted

cr it icism , m edia influence and polit ical interference. This m eans that  the
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High Court  should not  take note of the com plaints against  j udges, in

part icular anonym ous com plaints not  supported by som e m ater ial.

4.    Regulate and st ream line the report ing of decisions, so that  they are not

deluded with divergent  views or wrong views.  All and sundry decisions

should not  be m arked for report ing.

5.    Avoid, or at  least  reduce, deput ing or post ing judges to non- judicial/ non-

adjudicatory work.

6.   Liberate judges from Legal Services, in part icular organising and conduct ing

legal awareness progress and lok adalats.

7.   Periodically assess the perform ance of judges and offer them  guidance

and counselling and redress their  gr ievances.

8.  Recom m end m easures for inst itut ional reform s, adequate infrast ructure,

and facilit ies for the judges.

I I I  -  W hat  Governm ent  can do?

1.     Assess the num ber of courts required periodically and provide addit ional

courts with adequate infrast ructure and staff,  in consultat ion with the

High Court .

2.    Ent rust  the services relat ing to Legal and non-adjudicatory dispute

resolut ion by Alternat ive Dispute Resolut ion m ethods to the Execut ive

for  im plem entat ion in consultat ion with the High Court / other  stake

holders, by appropriate am endm ent  to Legal Services Authorit ies Act ,

1976.

3.      Sim plify procedural laws to expedite hearing and disposal of cases.

4.      I m prove the legal system  by im proving Legal Educat ion and providing

for com pulsory apprent iceship.

5.       Establish an All I ndia Judicial Service and create a Judicial Managem ent

Cadre to m anage the adm inist rat ion of j udiciary at  all levels.

6.     Establish a Research & Training Cent re for developm ent  of Legislat ive

Draft ing, Judicial I m pact  Assessm ent  and t raining the Law Officers.

7.     Ensure for proper and t im ely invest igat ion by invest igat ion agencies and

prosecut ion of accused.

I V –  W hat  the Bar can do?

1. Render proper assistance to Courts.
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2. Protect  the reputat ion of the Judiciary.

Let  m e refer to som e of these solut ions in greater detail.

I . Role of Judges

I  (1) : I m proving the potent ial,  capabilit y and efficiency of the m em bers of the

judiciary :

A judge has to develop five judicial skills to discharge his funct ions efficient ly.

They are:  ( i)  thorough knowledge of the procedural laws;         ( ii)  broad acquaintance

of the legal principals and substant ive laws;  ( iii)  skill of conduct ing a proper hearing,

in part icular, in recording evidence and hearing argum ents;  ( iv)  m arshalling the

facts to deduce findings of fact  and apply the law appropriately, to reach proper

conclusions and decision, and put  the facts, reasons and conclusions in the form  of

a cogent  judgm ent /  order;  ( v)  skill of disposing inter locutory applicat ions and

dealing with requests for adjournm ents, to ensure that  they do not  im pede the

progress of the case.  A judge also requires five adm inist rat ive skills to be effect ive,

that  is ( i)  t im e m anagem ent ;  ( ii)  board m anagem ent ;  ( iii)  staff m anagem ent ;  ( iv)

Bar m anagem ent ;  and (v)  self-  m anagem ent .  I  have dealt  with these  judicial and

m anagerial skills in detail in m y art icle ‘How to be a Good Judge – Advise to new

Judges’ [ published in 2012 (9)  SCC-J5] .

I  (2) : Effect ive use of inform at ion technology and case/ case- flow M a n a g e m e n t

Techniques:

I nform at ion Technology has helped in m aking the judicial adm inist rat ion

m ore eff icient  and t ransparent ,  apar t  from  reducing corrupt ion in t he Cour t

Regist r ies.  The older judges will recall the days of   chaos, delays and irregular it ies

in issuing cert if ied copies, list ing cases, t racing files, etc. before com puter isat ion.

I nform at ion Technology has also  helped on the judicial side in recording evidence,

in m aintaining judicial records and in accessing case laws.  Status of cases of

Supreme Court  and High Courts and some t rial courts are now web-hosted.  Lawyers

can keep t rack of cases at  the click of a but ton and lit igants can ascertain the

status of a case without  visit ing the lawyer ’s office or court .   This facilit y should be

extended in regard to all courts.  The next  stage is to convert  courts into e-courts

fully or at  least  part ially, so that  filing, maintenance of records, recording of evidence

and hearing arguments, are all computerised.  Video conferencing will avoid personal

appearances of part ies and lawyers at  rout ine hearings.  Video recording of evidence

and hearing of argum ents through video conferencing can also avoid t ravel of

part ies and lawyers, congest ion in courts and speeding of hearings. I nform at ion

Technology can also play crucial part  in effect ive grouping of cases and in following

up of the progress of the old or sensit ive cases.
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Most  of the High Courts have form ulated case/ case flow m anagem ent  rules.

The Judicial Academ ies, both Nat ional and at  State levels, have been t raining

judges in adopt ing  m anagem ent  techniques for expedit ing hearing and early

disposals.  The said Rules require revision and m odificat ion/ fine tuning to usher in

an era of efficiency, t ransparency and quality.

I  (4) :  Em phasis should be on rendering ‘j ust ice’ and not  ‘disposals’

Every judge should im bibe the const itut ional goals and values, in part icular

Fundam ental Rights, Direct ive Principles, as also Charter of Hum an Rights, and

keep them  in view while rendering just ice.  This becom es relevant  while dealing

with cases relat ing relat ing to weaker sect ions – social backward, econom ically

backward, physically weak and infirm  (due to age or illness, etc.;  wom en, children,

m entally challenged. The goal of every judge should be to render just ice fair lyand

equitably, but  in accordance with law.  Unfortunately, there is a growing tendency

on the part  of j udges to lay em phasis on ‘disposals’ rather than rendering ‘j ust ice.’

The obsession or im portance to ‘disposals’ rather than ‘j ust ice’ is obviously due to

the t rem endous pressure on judges m ainly as a result  of the following:

(a)   Fixing of quotas by the High Court , which requires the judges to decide

m inim um  num ber of cases and earn m inim um  num ber of units every

m onth.  Fixing of quotas, m any a t im e, is unrealist ic, im pract ical and

stat ist ics or iented and requires constant  revision.

(b)  Direct ions by the Suprem e Court  and by the High Courts to dispose of

cases expedit iously, either by fixing t ime lim its for disposal, or by direct ing

that  hearings be held day to day.

The Suprem e Court  and High Courts, while issuing such direct ions, consider

only the urgency of the case before them  and the need to dispose of such case

expedit iously.  They do not  take note of the fact  that  there m ay be several older

m at ters or there m ay be several m ore urgent  m at ters requir ing the at tent ion of

the judge.  The pressure on account  of such direct ions com es in the way of j udges

doing just ice to deserving cases by making their own assessment of the comparat ive

urgency of the cases.   An observat ion about  the need for ear ly disposal rather

than a posit ive direct ion for t im e bound disposal would be m ore appropriate and

enable the judge to render bet ter just ice.

While certain am ount  of pressure to dispose of the cases is inevitable, an

effort  should be m ade by the concerned to reduce such pressure so that  judges

can funct ion freely, equitably, j ust ly and fair ly.
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I  (4) :   I m proving the Ethical Standards, Work Culture and Morale of Judges:

I m proving the ethical standards, work culture and m oral of j udges is a vast

subject  which requires a separate art icle.

I  have already dealt  with the aspects relat ing to ethical standards of j udges

( integr ity, j udicial aloofness, independence, judicial hum ilit y and im part ialit y)  in

detail in my Art icle ‘How to be a Good Judge – Advice to New Judges’ – 2012(9)

SCC J5.

I  (5) : I m proving ADR Mechanism :

Considerable effort  has been put  in to popularise ADR processes, part icularly

in court  annexed m ediat ion and an indigenous form  of conciliat ion (known as Lok

Adalats or People’s Fora where the Judges act  as conciliators) .  The focus in these

Adalats is on m otor accidents claim s and pet ty cr im inal cases. The court  annexed

m ediat ion cent res concent rate on fam ily disputes and com m ercial disputes.

The Legal Serv ice Aut hor it ies and Mediat ion Com m it t ees,  have been

at tem pt ing to spread awareness in regard to ADR processes. Special workshops

are held to educate Judicial officers about  the relevance and im portance of ADR

processes and need to refer pending cases to court  annexed ADR processes. The

Civil Procedure Code has m ade it  m andatory for all courts to refer pending cases

to ADR process. Governm ent  is slowly encouraging ADR process where it  is a

lit igant . Program m es are also held with the co-operat ion of Bar associat ions to

fam iliar ise m em bers of the Bar with ADR processes and its advantages, so as to

rem ove their  doubts about  the efficacy of ADR processes, clear their  apprehension

that  ADR will reduce their briefs and affect  their livelihood. Once the Bar understands

the need and efficacy of ADR process and realizes that  it  will provide easier and

quicker rem edies to the lit igants, ADR process will becom e a m eaningful tool for

effect ive set t lem ents.

But , either the efforts are insufficient  or the m ethods used are not  very

effect ive.  As a result ,  ADR processes have yielded only a lim ited success.  We are

nowhere near the target  of set t ling 80%  to 90%  of the cases at  pre- t r ial stage.

Hardly 10%  to 20 %  of cases get  set t led in pre- t r ial stage, m ost  of which are

direct ly negot iated set t lem ents between part ies without  the recourse to ADR

processes.  Exper ience shows that  success of m ediat ions and Lok Adalats is

dependant  upon  the commitment  and interest  shown by the respect ive High Courts

and t he com m it m ent  and exper t ise of  t he Mediat ors/ Lok  Adalat  Mem bers.

I nst itut ionalisat ion and constant  educat ion of lawyers, lit igants and judges by

awareness program m es, is the solut ion for im proving the ADR m echanism .



35

I I .  Role of High Courts

I I (1) :  Training to Judges

Judicial Academ ies have been established for t raining Judges in alm ost  all

the states. The Nat ional Judicial Academy conducts special workshops for High

Court  Judges and m em ber of m em bers of Dist r ict  Judiciary. Newly appointed Tr ial

Judges at  ent ry level are given extensive init ial t raining for about  an year or two by

the State Judicial Academ ies. All Judges are given opportunit ies to part icipate in

periodical refresher inter-act ive courses and brain-storm ing sessions. They are

giveng t raining in case m anagem ent  and case flow m anagem ent  techniques and

use of inform at ion technology to enhance the efficiency of j ust ice delivery system

and to quicken the process of adjudicat ion.

But  the t raining is found to be inadequate in m any States.  Further, as

several posts are ly ing vacant , m any a t im e newly appointed judicial officers are

posted without  undergoing the full course of t raining.  The qualit y and period of

t raining differs from  State to State.  Many Judicial Academ ies do not  have qualified,

experienced and com m it ted faculty. Another em barrassing problem  ar ises when

the Judicial Academ ies request  sit t ing High Court  Judges to give lectures regular ly.

Som e very good and art iculate Judges m ay be otherwise busy or not  interested in

giving lectures;  and som e High Court  Judges who m ay be keen to get  lectures,

m ay be woefully inadequate as lecturers are not  well versed on the subject .  Bad

or wrong t raining is worse than no t raining.

I I  (2) :  Training to Support  Staff

Judges are not  able to work at  the opt im um  level of efficiency for lack of

adm inist rat ion and secretar ial support  from  the support  staff.    Judge requires

assistance of com petent  support  staff with integr ity to funct ion effect ively and

efficient ly. For exam ple, an inefficient  or inexperienced steno- typist  can slowdown

the disposals of a judge, by recording evidence slowly or incorrect ly, or by not

t ranscr ibing orders/  j udgm ents prom pt ly and accurately, requir ing considerable

t im e for edit ing and redraft ing.  Sim ilar ly, a court  officer, by not  m aintaining the

order sheets properly or failing to call cases and organise the work of the court

efficient ly, m ay overburden the court  on som e days and under-burden the court

on som e other days, create confusion and com m it  m istakes, thereby affect ing the

efficiency of courts. Sim ilarly, the pending clerk can delay the progress and disposal

of cases by failing to m aintain the case records properly;  by failing to place the

relevant  papers in the file;  by failing to issue sum m ons, not ices and rem inders as

and when necessary;  and to safeguard the records.  There have been repeated

com plaints from  judges about  lack of support  staff or lack of support  staff with
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experience.  Prom pt  filling up of vacancies, giving init ial t raining and thereafter

periodical refresher t raining to court  staff and providing for regular supervision of

their  work will go a long way to im prove the funct ioning of the courts.

I I  (3)  & (4) :  Moral Support  and protect ion of j udges

Norm ally, the losing side is dissat isfied with the decision.   Further, if a judge

is firm  and refuses unwarranted requests for adjournment , he incurs the displeasure

of the lawyers. Part ies are interested in get t ing inter im  reliefs and lawyers expect

judges to be liberal in grant ing inter im  orders/ bails, etc. The judges who are firm

and st r ict  in grant ing inter im  orders/ bails becom e unpopular. This leads to certain

unsuccessfu l l i t igant s,  and unfor t unat ely  a sect ion of  t he Bar,  indulging in

unnecessary character assassinat ion of judges, by sending anonym ous com plaints

and som et im es even signed com plaints. Even judges of High Courts are subjected

to such fr ivolous com plaints. While serious com plaints supported by som e m aterial

certainly require act ion, there is a tendency on the part  of som e High Courts/ High

Court  j udges/ vigilance departm ents to suspect  judicial officers or init iate act ion

m erely on the basis of anonym ous com plaints. High Courts should ensure that

vigilance sect ion acts fair ly and properly without  harassing judges and at  the sam e

t im e, taking act ion on genuine com plaints.  I nstances are not  want ing where

disgrunt led elem ents have unjust ly heaped com plaints on judicial officers who are

on the verge of prom ot ion, thereby denying them  the benefit  of prom ot ion or

delaying their promot ions. High Courts should protect  judges from malicious at tacks,

false propaganda, etc. to save judges from  t raum a, anxiety and depression.

I I  (4) : Regulat ing /  St ream lining the report ing of decisions of Suprem e Court  and

High Courts, to im prove the efficacy of precedents:

The rat io decidendi of the superior courts (Supreme Court  and the respect ive

High Court )  is binding precedents and the lower courts are required to decide

cases in accordance with the law laid down or interpreted in the binding decisions.

I n regard to the decisions of the Suprem e Court , Art icle 141 of the Const itut ion

contains a m andate that  the law declared by the Suprem e Court  shall be binding

on all courts within the terr itory of I ndia.  The Suprem e and High Courts sit  in

divisions and each Bench of the Suprem e Court  is also the Suprem e Court  and

each bench of the High Court  is also the High Court .  This som et im es gives raise to

divergence in views where the later decision does not  not ice or overlook an earlier

decision on the point  and proceeds to decide the issue, which is covered by the

earlier decision, in a different  m anner.  I n fact , such divergence has itself given

raise to several decisions laying down principles as to which decision should prevail

and be followed.  As the num ber of j udges increases and the work load increases,

there are m ore and m ore chances of different  Benches laying down law different ly,



37

creat ing enormous problems for the lower courts which have to follow the decisions.

Courts waste valuable judicial t ime t rying to harmonise divergent  views or deciding

which decision should be followed.  As a result ,  m any a case which can be decided

by spending an hour or two, has taken days for being decided.

Further, m any decisions which are reported are not  worthy of report ing,

either because they do not  lay down any law or put  forth any new interpretat ion,

or because they are decided basically on facts and do not  const itute precedents.

But , there is no system  of effect ively curtailing the decisions which have the status

of precedents and the decisions which do not  const itute precedents. The only

rem edy is developm ent  of a system  whereby preferably a Com m it tee of Judges

selects the cases, which have value as precedents and m arks them  accordingly for

report ing, thereby weeding out  the large num ber of cases which do not  m erit

being reported as precedents.

Unless som e filter ing is done, exist ing system  of report ing all and sundry

cases will put  unnecessary st rain on the lower judiciary. I  have suggested the

following self- regulat ion guidelines for report ing of cases in m y Art icle ‘Rendering

Judgem ents – Som e Basics’ – 2009(10)  SCC J1, which are ext racted from  the

United States DC Circuit  Rules:

( i)   I s it  the first  case to resolve a substant ial issue of law?

( ii)   Does it  alter, m odify or significant ly clar ify a pr inciple of law previously

enum erated by the court?

( iii)   Does it  alter specifically call at tent ion to an exist ing rule of law that  appears

to have been overlooked and forgot ten?

( iv)  Does it  cr it icise or quest ion or express any doubt  about  any exist ing pr inciple

of law?

(v)  Does it  resolve an apparent  conflict  between two divergent  decisions or

viewpoints?

(vi)  Does it  reverse a reported decision or affirm  a reported decision on grounds

different  from  those set  forth in such decisions?

(vii)   I s it  of general public interest  or im portance in the light  of other factors

warrant ing publicat ion?”

I I  (5) :  Rest r ict ing deputat ion of j udges to non-adjudicatory funct ion

Let  m e next  refer to the consequences of indiscr im inate use of j udges to

non-adjudicatory funct ions.  A large num ber of j udges are m ade to work on
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deputat ion, that  is, as Law Officers in Law Departm ent , as Regist rars of Tr ibunals,

as Secretar ies of Legal Service Authorit ies and Directors of Mediat ion Cent res, etc.

Further, a large num ber are posted as Regist rars and Deputy Regist rars in High

Courts and City Civil Courts.  I n many States, an alarm ing number ranging between

15%  and 40%  of the judicial officers in the cadre of Dist r ict  and Sessions Judges

work on deputat ion.  Each Dist r ict  Judge spends a considerable part  of his/ her

judicial career on deputat ion.  This is not  a healthy t rend.  Deputat ions to posts

which do not  involve adjudicatory work blunts the judicial skills and disturbs the

judicial tem peram ent  and im part ialit y developed over a period of t im e;   and when

they are again posted to preside over courts after long deputat ions, their efficiency,

product iv ity and som et im es, integr ity, are adversely affected.  Deputat ion should

be rest r icted only to posts like Principal Law Secretary.  There is no point  in deput ing

judicial officers to work in the Law Departm ent  to give advise to the Governm ent ,

thereby convert ing judges to Law Officers.  Even within the judiciary, there is no

point  in appoint ing senior judicial officers to do purely adm inist rat ive work as

Regist rar  ( Adm in) ,  Regist rar  ( St at ist ics) ,  Regist rar  ( Recruit m ent ) ,  Regist rar

(Vigilance) , Regist rar (Judicial) .   Only the post  of Regist rar General in the Regist ry

and Director of State Judicial Academ y should be filled by senior judicial officers.

I t  is also necessary for the Government  to provide the required infrast ructure

and periodically upgrade the sam e so that  judges can funct ion efficient ly and

effect ively.

I I  (6)  & I I I (2) :  Liberat ing judges from  legal services:

Judges are specialists in adjudicat ion who are required to m aintain judicial

aloofness and physical distance from  lawyers, lit igants and polit icians.  On the

other hand, when they funct ion as chairpersons and secretar ies of Legal Service

Authorit ies/ Com m it tees at  High Court , Dist r ict  Court  and Taluk levels, they are

required to frequent ly organise legal awareness/ legal literacy program m es and

Lok Adalats. No legal literacy/ legal awareness programme can be conducted without

the effect ive co-operat ion and assistance of either the m em bers of Bar or the

dist r ict  adm inist rat ion (which includes police)  or the local elected representat ives.

Depending upon the nature of the legal literacy program m e, it  becom es necessary

for a judge to work in close associat ion with the m em bers of the Bar/ officials of the

dist r ict  adm inist rat ion/ elected representat ives (norm lly MLAs and Mem bers of

Panchayats) . Sim ilar ly, for holding Lok Adalats, j udges will have to work in close

associat ion with the m em bers of the Bar, officers of insurance com panies, banks

and governm ent  officials.

Many a t im e, judges are to put  to em barrassm ent  when the persons with

whom  they will have to work in legal services are lit igants before them .  Further, if
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j udges are obliged to take the assistance from  elected representat ives, dist r ict

adm inist rat ion, m em bers of the Bar, officers of I nsurance com panies and financial

inst it ut ions, ,  t here is a great  r isk  of int egr it y  of  som e of t he Judges being

com prom ised. There is every likelihood of som e of these persons whose assistance

is sought  by judges for legal services, unscrupulously seeking favourable t reatment

from  the judges;  and if they are persons from  whom  the judge has to repeatedly

seek assistance for future program m es, the judge will be const rained to show

som e kind of favour or concession. This feeling of ‘obligat ion’ towards officials of

dist r ict  adm inist rat ion, elected representat ives, etc. increases where the High Court

j udges at t end t he legal awareness or  legal l it eracy program m es,  and huge

m em orable funct ions are expected.

Further, organising every legal literacy or legal awareness or mega Lok Adalat

program m e requires considerable preparat ion and organisat ion.  On the date of

the funct ion, or the preceding day, the court  work vir tually stops, and no judicial

work, or studying of files or dictat ion of orders/  j udgm ents is possible for the

judges, when High Court  j udges regular ly visit  for at tending these funct ions.  High

Court  j udges are also required to frequent ly t ravel to at tend these funct ions and

they also lose the benefit  of valuable weekends for reading/ preparing judgm ents.

I t  is no doubt  t rue that  the Legal Services Authorit ies Act  ent rusts legal

services to the judges.  When the said Act  was enacted, no assessm ent  was done

of the t ime required for this work and no provision was made for exclusive addit ional

recruitm ents.  I deally,  the organisat ion of all Legal Services- related act iv it ies

including awareness events/ workshops  should be organised by the execut ive, or

the non- judicial officers of the judicial departm ent ;  and the role of the judges

should be lim ited to m erely at tending the legal awareness/ legal literacy cam ps/

workshops/ funct ions, as guests/ speakers.

I  m ay also refer to another collateral fallout .  Norm ally, in relat ion to their

judicial funct ions, judges are not  ent rusted with any funds for expenditure, nor

required to subm it  accounts. With the ent rustm ent  of  dut ies relat ing to Legal

Services, huge am ounts running into crores of Rupees are being ent rusted to the

Judges, which are required to be spent  for providing infrast ructure for legal services

and for organising legal service events.  The Judges should be free from  such

responsibilit ies and financial dist ract ions..

       A t im e has com e for revisit ing the Legal Services Act  to rem ove Legal Services

from  judges.  Judges should not  be required to organise events or funct ions

connected with legal services.  Sooner the judges are liberated from Legal Services,

the bet ter it  will be for enhancing the qualit y and product iv ity of the judiciary and

m aintaining the judicial independence,  aloofness and integr ity.
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I I  (7)  & (8) :  Redressal of Grievances of Judges

While there are gr ievance redress m echanism s for lawyers, for lit igants, for

judicial staff,  j udges them selves do not  have any realist ic and effect ive m echanism

for redressal of their  gr ievances.  The Principal Dist r ict  and Session Judge and the

Adm inist rat ive Judge (also known as Port folio Judge)  are required not  only to

supervise their  respect ive dist r icts, but  should also funct ion as Guides, Mentors

and wise counsel whenever necessary.  Either on account  of pressure of work or on

account  of absence of specific procedures, if t r ial j udges err they should be guided

and counselled by the High Court  Judges or the Principal Dist r ict  and Sessions

Judges, as case m ay be.  There should be a per iodical review of the work of j udges

and counselling, to opt im ise their funct ioning and ensure that  judges work peacefully

and free from  pressures, fears, influences.

I I I .  Role of Governm ent

I I I (1) : I ncreasing the num ber of j udges

As the quantum  of lit igat ion increases, there is a need for a corresponding

increase in the num ber of j udges to decide them . Apart  from  the general per iodical

increase in lit igat ion, whenever the governm ent  cr im inalises wrongs by declar ing

certain wrongs as crim inal offences, there is marked spurt  in the number of cr im inal

cases result ing from  such newly created offences.  The two classic exam ples

(referred to above)  relate to dishonour of cheques being made offences by amending

The Negot iable I nst rum ent  Act  and certain acts/ om issions connected with m arital

relat ionships being m ade as offences relat ing to dom est ic violence, cruelty and

dowry harassm ent  under the Protect ion of Wom en from  Dom est ic Violence Act ,

2005, I ndian Penal Code (Sect ion 498A)  and Dowry Prohibit ion Act , 1961 (Sect ion

4) .

 All developed count r ies and several developing count r ies have system s in

place for judicial im pact  assessm ent  that  is, assessing the probable increase in

workload on account  of enactm ent  of a new law or a new provision in an exist ing

law and providing for adequate increase in judges’ st rength and infrast ructure to

m eet  the spurt  in the lit igat ion as a result  of such new law/ provision.  Such

assessm ent  and consequent ial provision for increase in judges’ st rength is lacking

in I ndia.  At  all events, there is no effort  to ident ify the increase in workload and

autom at ically  provide for  increase in the j udges’ st rength.  For exam ple, the

Par liam ent  star ted providing direct  f irst  appeals to Suprem e Court  under the

Terrorists and Disrupt ive Act ivit ies Prevent ion Act , 1985/ 1987 (TADA Act) ,  Unlawful

Act iv it ies (Prevent ion)  Act .  As a result ,  Suprem e Court  becam e the first  Appellate

Court  dealing with facts.  Each of these cases takes months for hearing and disposal.
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I  m ay give the exam ple of Bom bay blast  case which had to be heard by a Bench

exclusively for nearly six m onths.  I f all the first  appeals provided to Suprem e

Court  are to be heard without  affect ing the norm al disposals of the Suprem e Court ,

the st rength of the Suprem e Court  m ay have to be increased by at  least  one- third.

I I I  (3)  Sim plify ing procedural laws

The Legislature has m ade efforts to am end the procedural laws to reduce

delays and to expedite t r ials. I n civil cases, exam inat ion- in-chief of witnesses is

now perm it ted by way of affidavits. Recording of cross-exam inat ion by Advocate-

Com m issioners is perm it ted and is resorted to in regard to form al witnesses. The

Civil Procedure Code is am ended m aking it  m andatory to refer all cases to ADR

process. The Crim inal Procedure Code is am ended to provide for plea bargaining.

Evidence Act  is am ended to m ake use of scient ific advances.

St at u t or y  am endm ent s im plem ent ing t he r ecom m endat ions of  Law

Com m ission and Cr im inal Just ice Reform s Com m it t ees w i l l  be a solu t ion .

St rengthening the invest igat ion and prosecut ion wings and constant  co-ordinat ion

between the concerned agencies will be another solut ion. Any alternat ive system

which will protect  the innocent  but  punish the guilty, and at  the sam e t im e able to

achieve a convict ion rate of 80%  to 90% , will act  as a st rong deterrent  to cr im e. I t

is no doubt  t rue that  any reform  of cr im inal j ust ice system  should also take note of

the fact  that  m any a t im e, the accused him self is a vict im  of fram ing by t rum ped

up charges. While st rengthening the exist ing system , the basic safeguards that

are available t o an accused should not  be weakened.  Nor  should t here be

interference with fair  t r ial or hum an r ights. A fine balance will have to be worked

out  and achieved by law-enforcem ent  agencies, keeping in view the interests of

the society, interests of the vict im  and the interests of the accused.

Several quasi- j udicial Tr ibunals have been const it u t ed under  var ious

enactm ents to deal with specialized cases relat ing to labour, governm ent  servants,

arm ed forces, consum er disputes, taxat ion etc. I n addit ion, the Parliam ent  has

enacted Gram  Nyayalaya Act  2008 ( Village Cour t s Act )  which contem plates

establishm ent  of nearly 10000 rural courts to deal with rout ine civil and cr im inal

cases in a sum m ary m anner, with the object  of “providing access to just ice to the

cit izens at  their  doorsteps and to ensure that  opportunit ies for securing just ice are

not  denied to any cit izen by reason of social,  econom ic or other disabilit ies.”   Shift

system s in courts, evening courts, and m obile courts, are t r ied in som e areas.

Several specialized Tribunals are being const ituted to expedit iously deal with cases

relat ing to specific subjects.

The tendency of cr im inalising wrongs as knee- jerk react ions whenever there
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is a public outcry in regard to shocking incidents without  proper research should

be avoided.

I I I (4) , (5)  & (6) :  I m proving the legal system :

I n his Art icle “Building a world class legal system:  Roles and Responsibilit ies”,

Prof. N.R. Madhava Menon suggests the following steps:

1. Segregate professional legal educat ion from the rest  and ident ify professional

law schools to be given autonomy and infra-st ructural support  towards giving

a fair  chance to show com pet it ive excellence of world qualit y.  Ent rust  legal

educat ion regulat ion to an independent  Regulator.

2. Re- int roduce com pulsory apprent iceship and pre-adm ission professional

ent rance exam inat ion for all those seeking ent ry to the Bar. Make cont inuing

educat ion m andatory for all Advocates every five years.

3. Re-organize legal aid services under an independent  authority with equal

part icipat ion of lawyers, j udges and consum ers of j ust ice.

4. Establish independent  Mediat ion and Arbit rat ion Councils on the m odel of

the Bar Council and init iate separate licensing system with disciplinary bodies

for m ediators and arbit rators.

5. Develop an Al l  I nd ia Prosecut or ial  Serv ice w it h  special ized t rain ing

program m es for  at  least  one year  t o all prosecut ors.  I nst all r igorous

per form ance st andards and weed out  inef f icient  or  cor rupt .  Reward

perform ance.

6. Establish an All I ndia Judicial Service and im part  specialized t raining for at

least  one year  on a prescr ibed cur r iculum . I nt roduce t ransparency in

perform ance assessm ent . Fast  t rack prom ot ions be int roduced to reward

m erit  and hard work.

7. Establish Advanced Legal Research Cent res with specific m andate for policy

developm ent , legislat ive draft ing, judicial im pact  assessm ent , proposals for

inst itut ional reform  and cr iter ia for perform ance assessm ent  of legal and

judicial inst itut ions/ personnel.

8. Establish a separate Departm ent  of Crim inal Just ice at  Cent ral and State

levels under a high-powered Board represent ing judiciary, police, prosecut ion

and Hom e Departm ent  accountable to the Legislature and having cont rol

over all Forensic Science Laborator ies.

9. Create a well t rained and qualified managerial cadre to manage the judiciary
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at all levels. Create a data base on judicial stat ist ics and make judicial planning

and budget ing evidence-based.

This requires a concerted effort  by the Execut ive, Legislature, Judiciary and the

Bar. Even a few of the reform s will m ake a m arked difference.

I I I  (7)  – I m proving invest igat ions and prosecut ions

Nearly 80%  of the lit igat ion in I ndia is cr im inal cases.  I nvest igat ion and

prosecut ion are in the hands of governm ent .  The invest igat ing agencies and

prosecut ing agencies have a crucial role to play in expedit ing disposal of cr im inal

cases.  At  present , for want  of proper invest igat ion and prosecut ion, nearly 70%

to 80%  of the cr im inal cases end in acquit tal.   Such large num ber of acquit tals and

the visible delay in disposal of cr im inal cases affects the very credibilit y of the

judiciary as an inst itut ion.

Therefore, there is an urgent  need for the invest igat ion and prosecut ion

wings of the government  being adequately staffed, properly t rained & st rengthened

and st r ict ly disciplined, so that  their  perform ance levels will increase.  I t  should be

rem em bered that  in count r ies like Japan, even 2%  to 3%  acquit tals are not

tolerated;  and in countries like USA, even 10%  acquit tals are not  tolerated, whereas,

in I ndia, as not iced above, there are 70%  to 80%  acquit tals.  St rengthening of the

judiciary will be m eaningless unless there is a corresponding st rengthening of the

invest igat ing agencies and prosecut ing agencies.

I V . Role of the Bar

I V (1)  Render proper assistance to Court

Though Judges are supposed to cont rol the progress and conduct  of cases,

m ore often than not , it  is the lawyers who cont rol the progress of a  case.  They file

unnecessary applicat ions, seek unnecessary adjournm ents, exam ine unnecessary

witnesses, indulge in unnecessary cross-exam inat ion and lengthy m eandering

argum ents.  Lawyers are m ore inclined to a decision after  adjudicat ion than

negot iated set t lem ent , as adjudicat ion (with appeals and revisions thrown in)  is

m ore rem unerat ive than negot iated set t lem ent .  For lawyers appearing for part ies

interested in dragging on the proceedings, adopt ion of m ethods for prolongat ion is

part  of the professional work.  As a result ,  each judge is required to spend m uch

m ore t im e than the what  is actually required in regard to each case, thereby

reducing the product iv ity of the court  and increasing the longevity of the cases.

Lawyers should be t rained to keep the pleadings, evidence and argum ents br ief,

so that  there can be m ore effect ive and speedier decisions.
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I V (2)  Protect  the reputat ion of Judiciary

Whenever a case is weak or without  m erit  and is consequent ly lost , the

lawyer should have the courage to tell the t ruth to the client .  I nstead if he tells the

client  ir responsibly that  the case is lost  because the judge is foolish or corrupt ,

just  to save him self from  the blam e, he would br ing down the good nam e of the

inst itut ion and the client  m ay never com e back to Courts. Next  t im e he has a

grievance or problem , such client  m ay choose to go to the local m afia (or even to

police to exercise m uscle)  for get t ing the relief rather than approaching a Court .

The survival of the Judicial System  depends upon the confidence reposed by

m em bers of the public, in Courts and judges.

There is nothing wrong in lawyers expressing an honest  opinion about  the

decision of the judges or cr it icising the flaws in a judgm ent .  I n fact , appeals and

revisions are m eant  for that  purpose.  But  it  is com m on knowledge that  som e

m em bers of the Bar m ake unwanted derogatory com m ents about  judges, in the

corr idors of the Court  or in the Bar room , when they lose cases, which shake the

faith of the com m on m an, in Courts.

There are also com plaints about  som e lawyers at tem pt ing to influence the

judges.  They should  not  indulge in such pract ices and should also discourage any

such efforts on the part  of their  clients.  On the other hand, if a lawyer com es to

know that  a part icular judge is corrupt , he is duty bound to im m ediately br ing it  to

the not ice of the High Court  or it s Vigilance Cell,  so that  appropriate act ion can be

taken against  the err ing judges.

Conclusion

I t  is hoped that  all stakeholders, nam ely the judges, the High Courts, the

governm ents and the Bar will discharge their  respect ive obligat ions so that  the

just ice delivery system  is st rengthened to achieve a vibrant  rule of law.

- : oOo: -


